UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

Pamela D. McNeil and

James K. Cantwil, Civil No. 09-cv-02105 (HAB/DGB)
class representatives on behalf of

themselves and others similarly

situated,
Plaintiffs,
VS. AMENDED CLASSACTION
) COMPLAINT AND
IKO Manufacturlng_, Inc., a JURY DEMAND
Delaware corporation,
Defendant.

Plaintiffs, on behalf of themselves and others lairtyi situated, by and through their
undersigned counsel, files this Class Action Compland in support thereof states

and avers as follows:

NATURE OF ACTION
1. This is a consumer class action on behalf of als@es and entities who
purchased IKO shingles manufactured or distribudigdlKO under various

trade names.

2. Defendant IKO Manufacturing, Inc. (IKO”) has a sgle manufacturing plant
in Kankakee, lllinois where it produces a significauantity of shingles for
distribution and sale nationwide. IKO manufacturaéad marketed roofing

shingle products sold under various brands and ymtodames (hereinafter



“Shingles”). The Shingles, which are composedsphalt, natural fibers, filler
and mineral granules, have been marketed and weddny Defendant as

durable, and as offering long-lasting protection.

. IKO manufactured, warranted, advertised and soldati#e Shingles to tens of
thousands of consumers throughout the United Stat@efendant failed to
adequately design, formulate, and test the Shindlefore warranting,
advertising and selling them as durable and swtatdofing products.
Defendant warranted, advertised and sold to Ptergind the Class Shingles
that Defendant reasonably should have known weflectieely designed, failed
prematurely due to moisture invasion, cracking, licgr blistering,
deteriorating, blowing off the roof, and otherwrset performing in accordance
with the reasonable expectations of Plaintiffs #émal Class that such products
be durable and suitable for use as roofing produéis a result, Plaintiffs and

the Class have experienced continuous and progeessamage to their

property.

. Defendant’s sales brochure states that the Shiragles among other things

“[tlime-tested and true” and “an excellent choioe éxceptional roofing value.”

. IKO has consistently represented to consumersitti&t Setting the Standard”
for “quality, durability, and innovation.” Defendahas not lived up to that

promise.



6.

7.

IKO markets its warranty as “IRON CLAD.”

Plaintiffs’ Shingles have begun to fail, are fagiand will fail before the time

periods advertised, marketed and guaranteed by IKO.

As a result, Plaintiffs and the Class have suffaetlal damages in that the
roofs on their homes, buildings and other structurave and will continue to
fail prematurely, resulting in damage to the unglad structure and requiring
them to expend thousands of dollars to repair #maatjes associated with the
incorporation of the Shingles into their homes]dings and other structures or
to prevent such damage from occurring. Damageechly the defective
shingles has included, but is not limited to: daenggunderlying felt, damage
to structural roof components, damage to plastdrslreetrock, and damage to

walls and ceiling structural components.

Because of the relatively small size of the typicalividual Class member’s
claims, and because most homeowners or propertemwmve only modest
resources, it is unlikely that individual Class niesrs could afford to seek
recovery against Defendant on their own. Thissigeeially true in light of the
size and resources of the Defendant. A class ragsiptherefore, the only
reasonable means by which Class members can obgdigf from this

Defendant.



10.The class Shingles suffer from a set of commonalgfeas described herein.
Despite receiving a litany of complaints during ti@ass Period from
consumers, such as Plaintiffs and the members efClass, Defendant has
refused to effectively notify consumers of the d&se or repair the property

damaged by the defects.

PARTIES

11.At all relevant times Plaintiff and class repres¢ine Pamela D. McNeil was a

ciizen of Michigan with an address of || GTTEEGNG
I /s, McNeil purchased aew home outfitted

with IKO Shingles in approximately 2001. She fitg#came aware of the
problem with her shingles in approximately 2005 aRthintiff had no
reasonable way to discover that the Shingles wefectve until shortly before

Plaintiff filed this Complaint.

12.At all relevant times Plaintiff and class represgine Dr. James K. Cantwil was
a citizen of Michigan with an address || GGG
Dr. Cantwil purchased a new home outfitted with IKShingles in
approximately 1995. He first became aware of ttadlem with his shingles in
approximately 2008 and Plaintiff had no reasonaidg to discover that the

Shingles were defective until shortly before Plifited this Complaint.



13.Defendant IKO Manufacturing is a corporation witignsficant business
operations located in Kankakee, lllinois, whereadhducts business as IKO
Midwest, Inc. IKO is a leading North American mémturer of roofing

materials. The company operates manufacturingtplenthe United States,

Canada, and Europe.

JURISDICTION AND VENUE
14.Defendant, IKO has substantial business and matuifiag operations in
Kankakee, lllinois and conducts substantial businaslllinois, including the
manufacture, sale, and distribution of the Shingiellinois and has sufficient
contacts with lllinois or otherwise intentionallyals itself of the laws and

markets of lllinois, so as to sustain this Coujdissdiction over Defendant.

15.This Court has jurisdiction pursuant to 28 U.S.@.382(d) in that Plaintiffs are
class members and citizens of Michigan. Class Meslas defined below, are
all citizens of Michigan. Defendant is a citizen lIbinois and the amount in

controversy exceeds Five Million Dollars ($5,00@@D).

16.Venue is proper in this district pursuant to 28 0.8 1391 et seq. because
IKO Manufacturing resides in lllinois, a substaht@art of the events or
omissions giving rise to the claim occurred innidlis, and the Defendant is

subject to personal jurisdiction in lllinois.



CLASSALLEGATIONS
17.This action has been brought and may properly betaiaed as a class action
pursuant to Federal Rule of Civil Procedure 23, aadse law thereunder on
behalf of Plaintiffs and all others similarly sited, with the Class defined as

follows:

All individuals and entities that have owned, owgr,
acquired homes, residences, buildings or othectsires
physically located in the State of Michigan on whi&O
Shingles are or have been installed since 1979.0 IK
Shingles are defined to include without limitaticdl
asphalt shingles manufactured or distributed by .IKO
Excluded from the Class are Defendants, any ety
which Defendant has a controlling interest or whigs a
controlling interest of Defendant, and Defendarné&gal
representatives, assigns and successors. Alsodexthre
the judge to whom this case is assigned and anyomeai
the judge’s immediate family.

18.Members of the Class are so numerous that theiivitchéhl joinder is
impracticable. The proposed class contains huisdaed perhaps thousands of
members. The precise number of Class membersksown to Plaintiffs.
However, upon information and belief, Plaintiffdibee it is well in excess of
1,000. The true number of Class members is likellye known by Defendant,
however, and thus, may be notified of the pendearidhis action by first class

mail, electronic mail, and by published notice.

19.There is a well-defined community of interest amaongmbers of the Class.

The claims of the representative Plaintiffs aradspof the claims of the Class



in that the representative Plaintiffs, and all Glasembers, own homes,
residences, or other structures on which defecBkingles manufactured by
Defendant have been installed. Those Shingles tageel, and will continue to
fail, prematurely. The representative Plaintifikg all Class members, have
been damaged by Defendant’s conduct in that theg baffered damages as a
result of the incorporation of the defective Shexlinto their homes or
structures. Furthermore, the factual basis of Dddeat’'s conduct are common
to all Class members and represent a common thoéatkgligent conduct

resulting in injury to all members of the Class.

20.There are numerous questions of law and fact comtadplaintiffs and the
Class, and those questions predominate over angtigne that may affect

individual Class members, and include the following

a. Whether the Shingles are defective in that they sargject to moisture
penetration, cracking, curling, blistering, blowiof the roof, prematurely
failing, and are not suitable for use as an extewofing product for the

length of time advertised, marketed and warranted;

b. Whether Defendant should have known of the defectature of the

Shingles;



. Whether Defendant owed a duty to Plaintiffs and @lass to exercise
reasonable and ordinary care in the formulationsting, design,

manufacture and marketing of the Shingles;

. Whether Defendant breached its duty to Plaintiffed ahe Class by
designing, manufacturing, advertising and sellmdlaintiffs and the Class
defective Shingles and by failing promptly to reradlie Shingles from the

marketplace or take other appropriate remediabagti

. Whether the Shingles failed to perform in accoréanith the reasonable

expectations of ordinary consumers;

Whether the benefits of the design of the Shindesot outweigh the risk

of their failure;

. Whether the Shingles fail to perform as advertised warranted,;

. Whether Plaintiffs and the Class are entitled tmpensatory damages, and

the amount of such damages; and

Whether Defendant should be declared financiakpoasible for notifying
all Class members of their detective Shingles andii damages associated
with the incorporation of such Shingles into Clagembers’ homes,

residences, buildings and other structures.



21.Plaintiffs will fairly and adequately protect thaterests of the Class. Plaintiffs
have retained counsel with substantial experiemcg@rosecuting statewide,
multistate and national consumer class actiongpractinvolving defective
products, and, specifically, actions involving dgfee construction materials.
Plaintiffs and their counsel are committed to poosieg this action vigorously
on behalf of the Class they represent, and havérthacial resources to do so.
Neither Plaintiff nor their counsel have any insradverse to those of the

Class.

22 .Plaintiffs and the members of the Class have dfesed and will continue to
suffer harm and damages as a result of Defendeotiduct. A class action is
superior to other available methods for the fait afficient adjudication of the
controversy. Absent a class action, the vast ntgjof the Class members
likely would find the cost of litigating their clais to be prohibitive, and would
have no effective remedy at law. Because of thatively small size of the
individual Class member’s claims, it is likely thaly a few Class members
could afford to seek legal redress for Defendacisduct. Further, the cost of
litigation could well equal or exceed any recoveAbsent a class action, Class
members will continue to incur damages without réyne Class treatment of
common questions of law and fact would also be sops® multiple individual

actions or piecemeal litigation in that class tme&tt would conserve the



resources of the courts and the litigants, and pidmote consistency and

efficiency of adjudication.

ESTOPPEL FROM PLEADING THE STATUTE OF LIMITATIONS
23.Defendant is estopped from relying on any statafdsnitation by virtue of its
acts of fraudulent concealment, which include Ddéet's intentional
concealment from Plaintiffs and the general pulbhat their shingles were
defective, while continually marketing the Shingéssdependable products that
would last for decades. Defendant’'s acts of fréemtuconcealment include
failing to disclose that its Shingles were defeslyvmanufactured and would
deteriorate in less than half their expected hfeti leading to damage to the
very structures they were purchased to protectrough such acts Defendant

was able to conceal from the public the truth comog their product.

24.Until shortly before Plaintiffs filed their Complati Plaintiffs had no
knowledge that the IKO Shingles they purchased wefective and unreliable.
Plaintiffs had no reasonable way to discover thegect until shortly before

Plaintiffs filed their Complaint.

25.Defendant had a duty to disclose that its Shingke® defective, unreliable and

inherently flawed in their design or manufacturer.

10



FIRST CAUSE OF ACTION
(Negligence)

26.Plaintiffs incorporate by reference each of thegdtions contained in the
preceding paragraphs of this Complaint.

27.Defendant had a duty to Plaintiffs and the Clas®xercise reasonable and
ordinary care in the formulation, testing, designanufacture, and marketing of

the Shingles.

28.Defendant breached its duty to Plaintiffs and th&as€ by designing,
manufacturing, advertising and selling to Plaistifind the Class a product that
is defective and will fail prematurely, and by fag to promptly remove the

Shingles from the marketplace or to take other @ppaite remedial action.

29.Defendant knew or should have known that the Shesglere defective, would
fail prematurely, were not suitable for use as =er@r roofing product, and

otherwise were not as warranted and represent&efgndant.

30.As a direct and proximate cause of Defendant'sigegte, Plaintiffs and the
Class have suffered actual damages in that theshpsed and installed on their
homes, residences, buildings and other structuneexgerior roofing product
that is defective and that fails prematurely duentmsture penetration. These

failures have caused and will continue to causanfiffs and the Class to incur

11



expenses repairing or replacing their roofs as a®lthe resultant, progressive

property damage.

31.Plaintiffs on behalf of themselves and all othersilarly situated, demand
judgment against Defendant for compensatory damégeshemselves and
each member of the Class, for establishment ofanoan fund, plus attorney’s

fees, interest and costs.

SECOND CAUSE OF ACTION
(Strict Products Liability)

32.Plaintiffs incorporate by reference each of thegdkions contained in the
preceding paragraphs of this Complaint.
33.At all relevant times, Defendant was engaged inbiliness of manufacturing

the Shingles which are the subject of this action.

34.The Shingles were expected to and did reach Hiairstnd the Class without
substantial change to the condition in which theyrevmanufactured and sold

by Defendant.

35.The Shingles installed on Plaintiffs’ and the Claddsmbers’ properties were
and are defective and unfit for their intended u3&e use of the Shingles has

caused and will continue to cause property damagiaintiffs and the Class.

12



36.Defendant’s Shingles fail to perform in accordaneéh the reasonable
expectations of Plaintiffs, the Class, and ordinemypsumers, and the benefits

of the design of the Shingles do not outweigh tle of their failure.

37.By reason of the foregoing, Defendant is stricthble to Plaintiffs and the

Class.

38.Plaintiffs on behalf of themselves and all othemikrly situated, demand
judgment against Defendant for compensatory damégeshemselves and
each member of the Class, for the establishmernth@fcommon fund, plus

attorney’s fees, interest and costs.

THIRD CAUSE OF ACTION
(Breach of Express Warranty)

39.Plaintiffs incorporate by reference each of thegdkions contained in the

preceding paragraph of this Complaint.

40.Defendant marketed and sold its Shingles into tteam of commerce with the

intent that the Shingles would be purchased bynkits and members of the

Class.

41 .Defendant expressly warranted that its Shingleparsmanent, impact resistant,
and would maintain their structural integrity. Beflant’'s representatives

through its written warranties regarding the durgbof, and the quality of the

13



Shingles created express warranties which becameopahe basis of the

bargain Plaintiffs and members of the Class enteredwhen they purchased

the Shingles.

42.Defendant expressly warranted that the structurdgrity of the Shingles

purchased by Plaintiffs and Class members wouldaakeast 20 years and as

long as a lifetime.

43.Defendant breached its express warranties to Rfai@nd the Class in that
Defendant’s Shingles are neither permanent nor éinpesistant and did not,
and do not, maintain their structural integrity apdrform as promised.
Defendant’s Shingles crack, split, curl, warp, dlec, delaminate, blow off the
roof, deteriorate prematurely, and they otherwisendt perform as warranted
by Defendant, and they have caused or are causinagke to the underlying
roof elements, structures or interiors of Plaistititnd Class members’ homes,

residences, buildings and structures.

44.Defendant’s warranties fail their essential purpteeause they purport to
warrant that the Shingles will be free from struatbreakdown for as much as
30 years when, in fact, Defendant's Shingles fail $hort of the applicable

warranty period.

45.Moreover, because the warranties limit Plaintiiad Class members’ recovery

to replacement of the Shingles piece by piece, wéplacement labor not

14



included, Defendant’s warranties are woefully irquEe to repair and replace
failed roofing, let alone any damage suffered ® uhderlying structure due to
the inadequate protection provided by the IKO Skislg The remedies
available in Defendant’s warranties are limitedstech an extent that they do

not provide a minimum adequate remedy.

46.The limitations on remedies and the exclusions @feDdant’s warranties are

unconscionable and unenforceable.

47.Defendant has denied or failed to pay in full thernanty claims or has not

responded to warranty claims.

48.As a result of Defendant’s breach of its expresgavdies, Plaintiffs and the
Class have suffered actual damages in that theshpsed and installed on their
homes and other structures an exterior roofing yrbthat is defective and that
has failed or is failing prematurely due to moistpenetration. This failure has
required or is requiring Plaintiffs and the Classgricur significant expense in
repairing or replacing their roofs. Replacementeiguired to prevent on-going
and future damage to the underlying roof elemesttsictures or interiors of

Plaintiffs’ and Class members’ homes and structures

49.Plaintiffs on behalf of themselves and all otheirsilarly situated, demand

judgment against Defendant for compensatory damégeshemselves and

15



each member of the Class, for the establishmerth@fcommon fund, plus

attorney’s fees, interest and costs.

FOURTH CAUSE OF ACTION
(Breach of Implied Warranty)

50.Plaintiffs incorporate by reference each of thegdtions contained in all of the
preceding paragraphs of this Complaint.

51.At all times mentioned herein, Defendant manufaxtuior supplied IKO
Shingles, and prior to the time it was purchasedPbgintiffs, Defendant
impliedly warranted to Plaintiffs, and to Plaingffagents, that the product was

of quality and fit for the use for which it was emided.

52.Plaintiffs and Plaintiffs’ agents relied on the lskand judgment of the

Defendant in using the aforesaid product.

53.The Product was unfit for its intended use and aswot of merchantable
guality, as warranted by Defendant in that it hemppnsities to break down and
fail to perform and protect when put to its inteddese. The aforesaid product

did cause Plaintiffs to sustain damages as helieigeal.

54 .After Plaintiffs was made aware of Plaintiffs’ dages as a result of the
aforesaid product, notice was duly given to Defends the breach of said

warranty.

16



55.As a direct and proximate result of the breachaod svarranties, Plaintiffs and
the Class members suffered and will continue téesulidss as alleged herein in

an amount to be determined at trial.

FIFTH CAUSE OF ACTION
(Violation of Violation of Illinois
Consumer Fraud and Deceptive Business Practices Act)

56.Plaintiffs hereby incorporate by reference thegate®ons contained in the
foregoing paragraphs of this Complaint as if sethféully herein
57.The conduct described in this Complaint constit@esolation of the lllinois
Consumer Fraud and Deceptive Business Practicegtidet“CFA”), 815 III.
Comp. Stat. 505/&t seq.
58.Defendant violated the CFA by:
a. Making representations or misleading statemenisdioce customers to buy
Shingles;
b. Concealing or failing to disclose material factattlwould have caused
consumers to understand that the Shingles werettdafe
59.As a direct and proximate result of the deceptivesleading, unfair and
unconscionable practices of the Defendants sdt abbve, Plaintiffs and Class
Members are entitled to actual damages, compensa@mages, penalties,

attorney’s fees and costs as set forth in Sectiancf the CFA.

17



60.The Defendant’s deceptive, misleading, unfair ancomscionable practices set
forth above were done willfully, wantonly and madigsly entitling Plaintiffs
and Class Members to an award of punitive damages.

SIXTH CAUSE OF ACTION
(Fraudulent Concealment)

61.Plaintiffs incorporate by reference each of thegdtions contained in the
preceding paragraphs of this Complaint.

62.At all times mentioned herein, Defendant had they dand obligation to
disclose to Plaintiffs the true facts concerning KO Shingles; that is that said
product was defective and unreliable. Defendantdanghe affirmative
representations as set forth above to Plaintifis,Glass, and the general public
prior to the date Plaintiffs purchased the IKO @l#s while concealing the

material described herein.

63.At all times mentioned herein, Defendant had theéy dand obligation to
disclose to Plaintiffs the true facts concerning tKO Shingles, that is that
IKO Shingles were defective, would prematurely,faihd otherwise were not

as warranted and represented by Defendant.

64.At all times mentioned herein, Defendant intentibnawillfully, and
maliciously concealed or suppressed the facts @ét fibove from Plaintiffs

and with the intent to defraud as herein alleged.

18



65.At all times mentioned herein, Plaintiffs and memnsbef the Class were not
aware of the facts set forth above and had they beere of said facts, they
would not have acted as they did, that is, would Imave purchased IKO

Shingles.

66.As a result of the concealment or suppression effttts set forth above,
Plaintiffs and the Class members sustained damagesn amount to be

determined at trial.

SEVENTH CAUSE OF ACTION
(Breach of Contract)

67.Plaintiffs incorporate by reference each of thegdtions contained in the

preceding paragraphs of this Complaint.

68.Plaintiffs and the Class members have entered cetdain contracts and
warranty agreements with Defendant, including apress warranty. Pursuant
to these contracts and agreements, including tpeesg warranty, Defendant
would provide Plaintiffs and the Class members vihingles that were of
merchantable quality and fit for the use for whittey were intended.
Defendant was further obligated pursuant to theesgpwarranty to repair or
replace any defects or problems with the Shindies Plaintiffs and the Class

members experienced. In exchange for these dati@obligations, Defendant

19



received payment of the purchase price for theseg&s from Plaintiffs and

the Class.

69.Plaintiffs and the Class satisfied their obligatonnder these contracts,

warranties and agreements.

70.Defendant failed to perform as required by the egprwarranty and breached
said contracts and agreements because it providadif’s and the Class with
Shingles that are defective and unfit for theiremded use and failed to

appropriately repair or replace the Shingles.

71.As a result of the foregoing, Plaintiffs and theasd members are entitled to

compensatory damages in an amount to be proveialat t

EIGHTH CAUSE OF ACTION
(Unjust Enrichment)

72.Plaintiffs incorporate by reference each of thegdtions contained in the
preceding paragraphs of this Complaint.
73.Substantial benefits have been conferred on Defdnlo Plaintiffs and the

Class and Defendant have appreciated these benefits

74.Defendant’s acceptance and retention of these ieneider the circumstances
make it inequitable for Defendant to retain thedfgrwithout payment of the

value to the Plaintiffs and the Class.

20



75.Defendant, by the deliberate and fraudulent condantplained of herein, has

been unjustly enriched in a manner that warrarsistuéon.

76. As a proximate consequence of Defendant’s imprapeduct, the Plaintiffs

and the Class members were injured. Defendantbas unjustly enriched,

and in equity, should not be allowed to obtain thesefit.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request of this Court thddaling relief, on behalf of

themselves and all others similarly situated:

a.

For an Order certifying the Plaintiffs’ Class, apypgmg Plaintiffs as Class
Representatives, and appointing the undersigneaisebwof record as Class
counsel;

Equitable and injunctive relief enjoining Defend&moim pursuing the
policies, acts, and practices described in this Qlaimt;

For damages under statutory and common law asedllegthis Complaint,
in an amount to be determined at trial,

Pre-judgment and post-judgment interest at the mawxi rate allowable at
law;

The costs and disbursements incurred by Plairgiftstheir counsel in
connection with this action, including reasonaliteraeys’ fees; and

Such other and further relief as the Court deermsisgnd proper.

21



JURY DEMAND

Plaintiffs, on behalf of themselves and the membétke Class hereby

demand trial by jury on all issues so triable.

Dated: May 14, 2009

MICHAEL A. JOHNSON & ASSOCIES

/s Michael A. Johnson

Michael A. Johnson

415 N. LaSalle Suite 502
Chicago, IL 60654
Telephone: 312.222.0660
Facsimile: 312.222.1656

LOCKRIDGE, GRINDAL & NAUEN,
P.L.L.P.

Robert J. Shelquist

100 Washington Avenue South, Suite 2200
Minneapolis, MN 55401

Telephone: 612.339.6900

Facsimile: 612.339.0981

ATTORNEYS FOR NAMED PLAINTIFFS
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